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IN THE 


United States Court of Appeals 

for the District of Columbia 


April Term, 1947 


No. 9578 


ALTHA MARIE LANDFAIR, Appellant 

v. 

CAPITAL TRANSIT COMPANY, Appellee 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


Jurisdictional Statement 

This is an appeal by Altha Marie Landfair, plaintiff be¬ 
low, from a judgment entered by the District Court of the 
United States for the District of Columbia, on the verdict 
of a jury directed by the Court, in an action for damages 
for personal injuries and the destruction of property. 
(Aplts. Apx. pp. 3, and 13). A review of the judgment be¬ 
low by this Court is authorized by D. C. Code (1940 Ed.), 
Sec. 17-101. 
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Statement of the Case 

This is an appeal from a judgment for appellee entered 
on a verdict directed by the Court, against the appellant. 
The action below was brought by the plaintiff based on 
negligence of appellee. Plaintiff especially relied on the 
doctrine of last clear chance. 

Plaintiff was driving south on the west side of 14th 
Street, N. W., in the District of Columbia, along which 
street is located street car tracks of defendant for south 
and north bound street cars. The street is 50 feet wide. 
Near its center are the car tracks. The west car track is 
4 feet and 8 inches between the rails, the dummy or dead 
space between the two tracks is 5 feet and 2 inches, and the 
east car track is 4 feet and S inches between the rails. 
(Transcript pp. 61-62.) A space of 14 feet and 6 inches 
was covered by the car tracks and dead space between 
them. 

When plaintiff, going south, was just north of Arkansas 
Avenue she decided to make a “U” turn across the car 
tracks and go north on the east side of the street to a 
grocery store. She looked down the tracks south and saw 
no traffic coming that would endanger her while making the 
turn. She gave a hand signal when she started to turn, and 
“made a very slow turn.” Plaintiff had crossed the west 
street car track, the dead space between the tracks and was 
“half way across” the east car track and the ‘.‘front of the 
automobile was turned slightly toward the north” (Aplts. 
Apx. pp. 6 and 9) when a stream line street car of 
defendant crashed into her automobile without warning to 
her. She was thrown against the side of her automobile, 
was bruised, lacerated, had a rib broken, was knocked un¬ 
conscious, and her automobile was destroyed. (Aplts. Apx. 
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pp. 5, 6, 7.) The plaintiff was unmindful of her danger; 
knew nothing of the approach of the street car until it 
crashed into her automobile. (Aplts. Apx. 6.) 

The deposition of Mr. Albert W. Gratke was taken by 
defendant but was introduced in evidence by plaintiff to 
show that defendant saw the dangerous situation of plain¬ 
tiff and appreciated same in plenty of time to have, in the 
exercise of reasonable care and diligence, stopped the street 
car and prevented damage to plaintiff. Mr. Gratke testi¬ 
fied that he was a passenger on the street car, and was 
“immediately behind the motorman,” and was giving at¬ 
tention to the motorman and the automobile of plaintiff. 
When he first saw the automobile, “The left front wheel 
of the automobile was approximately half way across the 
southbound track.” (Aplts. Apx. p. 8.) He testified that 
the motorman applied the brakes twice. First, when the 
street car was one and a half street car lengths from the 
automobile, “it was not a full application of the brakes. 
It was a reasonable application of the brakes, such as 
would be made as a matter of chance.” They were not re¬ 
leased, but later on more brakes were applied when the 
trolley and the automobile were 15 feet apart, then was 
the time when the full brakes were applied. Then the 
street car struck the automobile of the plaintiff and stopped 
in 4 or 5 feet. (Aplts. Apx. pp. 10-11.) It is certain that 
the motorman saw and appreciated the danger in which 
plaintiff was situated in plenty of time to have applied the 
brakes and stopped the street car before striking her. 

Mr. Gratke further testified that, “The car (automobile) 
continued in a southerly direction, then swerved across the 
tracks—both northbound tracks” and at the time the auto¬ 
mobile was struck, “that the front of the automobile was 
turned slightly toward the north; that it was at an angle 
slightly to the north.” (Aplts. Apx. p. 9.) This indicates 
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that plaintiff had almost completed her turn, her back was 
to the street car or partially so, and agrees with the testi¬ 
mony of plaintiff and the physical facts. (Aplts. Apx. p. 6.) 

Mr. Gratke, after carefully holding his watch in his hand 
to make a careful estimate of the time that elapsed from 
the time he first saw the automobile until it was struck by 
the street car testified, “that the time was 5 or 6 seconds 
from the first appearance of the automobile until it was 
struck,” (Aplts. Apx. p. 12), and that the street car, “was 
not exceeding 20 miles an hour, I don’t think.” (Record p. 
75.) If the street car was traveling 20 miles per hour and 
5 or 6 seconds elapsed from the time the automobile of 
plaintiff was observed it must have traveled 145 or 174 
feet before it struck plaintiff’s automobile. This was more 
than enough time for the motorman to have brought the 
street car to a stop and to have avoided the injury. 

Statement of Points Relied on on Appeal 

I. 

The Court erred in directing the jury to return a verdict for de¬ 
fendant against the plaintiff at the close of plaintiff’s testimony. 
(Aplts. Apx. pp. 3 and 13.) 

In Cobb v. Capital Transit Co., 79 IT. S. App. D. C. 364, 
14S F. 2d 217 the opinion written by Chief Justice Groner 
deals with a factual situation very similar to the one on 
this appeal. But in my opinion not so strong a case for the 
application of the law of “the last clear chance” as the 
case disclosed by the testimony on this appeal. The Court 
appended a note, approvingly, in the Cobb case, supra. 

“Kansas City Southern R. v. Ellzey, 275 U. S. 236, 241, 
4S S. Ct. 80, 81, 72 L. Ed. 259. The doctrine of last clear 
chance ‘amounts to no more than this, that a negligent de- 
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fendant will be held liable to a negligent plaintiff if the 
defendant, aware of plaintiff’s peril or unaware of it only 
through negligence, had in fact a later opportunity than 
the plaintiff to avert the accident.’ ” Although the Cobb 
case was submitted to the jury it was reversed by this Court 
solely because the trial-court refused to grant an instruc¬ 
tion on the law of last clear chance, and defendant’s lia¬ 
bility under that rule of law. 

In the case of Inland & Seaboard Coasting Co., 139 U. S. 
551,11 S. Ct. 653, 35 L. Ed. 270, the United States Supreme 
Court held, “Plaintiff’s contributory negligence cannot 
exonerate and bar plaintiff’s recovery where defendant 
might, by the exercise of reasonable care and prudence, 
have avoided its consequences.” (Syllabus quoted.) 

No useful purpose could be served by appending a long 
list of citations of cases applying this well known principle 
of law. 


II. 


The Court erred in directing the jury to return a verdict for the 
defendant against the plaintiff at the close of plaintiff’s testimony. 


It is easy to understand how a trial judge may overreach 
his duty and invade the province of the jury as the triers 
and weighers of the facts in a case being heard before him 
however conscientious and impartial he may feel he is act¬ 
ing. This is evidenced by the repeated reversals in this 
Court because of directed jury verdicts by the trial judges. 
Often this works great hardship on litigants who are finan¬ 
cially in poor position to take their cause to the Court of 
Appeals. This Court in reversing a directed verdict (Bar- 
stow v. Capital Traction Co., 29 App. D. C. 362, 371) in¬ 
formed the trial court of the District, as follows: “The 
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jury system is the law of the land, and disputed questions 
of fact arising out of the manifold relations of men are 
not to be determined by the court as a matter of law, but 
are to be submitted to the jury,—the tribunal whose spe¬ 
cial function it is to pass upon such questions. The wisdom 
of this system, and the danger encountered in departing 
from it, are every day apparent. It is a protection to the 
weak and the strong alike, and, as long as it maintains, 
respect for the law will continue, because the verdict of 
the jury is usually the reflection of public sentiment. Ex¬ 
perience has demonstrated that, however, learned in the 
law he may be and however conscientious he may be, a 
judge, being removed from the practical affairs of life, is 
less qualified to determine questions of fact than twelve 
men taken from every-day walks of life. 

This Court in an opinion written by Chief Justice Groner 
in the very recent case, Boaze v. Windridge & Handy, Inc., 
70 App. D. C. 24, 102 F. 2d G2S, in reversing that case be¬ 
cause the trial court granted a binding instruction, (quot¬ 
ing the syllabus) held: 

(a) On appeal from judgment entered on verdict di¬ 
rected for defendant, evidence is construed most favorable 
to plaintiff. 

(b) In negligence action if evidence construed most 
favorably to plaintiff is sufficient to warrant a finding by 
jury that defendant was negligent as charged in declara¬ 
tion, motion for binding instruction for defendant should 
be denied. 

(c) On motion for binding instructions for defendant, 
in order to determine whether there is evidence upon which 
a jury can properly find a verdict, court must assume that 
evidence proves all that it reasonably may be found suffi¬ 
cient to establish. And quoting the opinion, 
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(d) “If fair minded men may honestly draw different 
conclusions as to the existence or non-existence of the neg¬ 
ligence charged, the question is not one of law but of fact 
to be settled by the jury. Gunning v. Cooley, 281 U. S. 90, 
94, 50 S. Ct. 231, 74 L. Ed. 720.” 

In Bell v. Brown, 76 U. S. App. D. C. 5,128 F. 2d 317, this 
Court in a short per curiam opinion admirably stated the 
rule of law, as follows: 

“The evidence in this case, as we read the record, pre¬ 
ponderates strongly against appellant. Nevertheless, we 
are satisfied that there was enough to require that the case 
go to the jury; under the well-established rule that if there 
is evidence upon which, when construed most favorably to 
the person upon which the onus of proof is imposed, rea¬ 
sonably fair-minded men, properly instructed as to the law, 
could find a verdict in his favor, then the question is not 
one of law but of fact to be settled by the jury. Reversed.” 
Citing Jackson v. Capital Traction Co., 69 App. D. C. 147, 
99 F. 2d 3S0, and cases therein cited. 

Conclusion 

The plaintiff’s action was based on the negligence of de¬ 
fendant. She drove south on 14th Street, N. W., which is 
50 feet wide. She made a “IT” turn on the street as she 
had a lawful right to do. She looked for approaching 
traffic before making the turn and saw none that would 
endanger her while turning. It is uncertain how fast she 
turned which she described as “very slow.” She had so 
far completed the turn when struck that she was on the 
east street car track “headed a little to the north” accord¬ 
ing to defendant’s deposition introduced by plaintiff. She 
was oblivious to her danger, did not know what struck her, 
no warning having been given. The street car was the 
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modern streamline type. It is common knowledge they can 
be speeded-up quickly, or stopped quickly by the applica¬ 
tion of brakes. The motorman saw or by the exercise of 
reasonable care, could have seen the dangerous situation 
of plaintiff for 5 or 6 seconds, or for a street car length 
and a half, in plenty of time to have stopped without in¬ 
jury to plaintiff. The street car was “loafing along” (Rec¬ 
ord p. 75), not traveling more than 20 miles an hour. The 
motorman applied his brakes “lightly” when he was a 
street car length and a half from the automobile. He did 
not apply his “full brakes” until he was 15 feet from plain¬ 
tiff’s automobile. He stopped in 4 or 5 feet after striking 
the automobile. On all the facts the jury could easily have 
concluded that the motorman was negligent in not apply¬ 
ing sufficient brakes to stop before plaintiff was injured; 
that he saw her and appreciated her dangerous situation. 
Otherwise he would not have played along applying his 
brakes lightly until he was within 15 feet of her automo¬ 
bile. Even if plaintiff was negligent in making the turn 
as she did, she was entitled to the use of the public street 
(Barstow v. Capital Traction Co., 29 App. D. C. 362). The 
law does not put plaintiff at the mercy of defendant’s neg¬ 
ligence. 

We earnestly submit that the Court erred in granting a 
binding instruction to the jury to find for the defendant; 
that the case should have been submitted to the jury on all 
the testimony, under appropriate instructions as to the law, 
for a determination of the facts as to the negligence of 
defendant. This not having been done we submit that this 
case should be reversed and a new trial granted. 

JEFF BUSBY, and 
JEFF BUSBY, JR., 

Attorneys for Appellant, 
Washington Loan & Trust Building, 
Washington, D. C. 
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APPENDIX 
Case No. 9578 

91 IN THE 

DISTRICT COURT OF THE UNITED STATES 
for the District of Columbia 


Civil Action No. 
29730. 

Filed Jul. 13, 1945. 

i 


Complaint for Negligence by Defendant in the Striking 
and Injury of Plaintiff by One of the Street 
Cars of Defendant 

The plaintiff, an adult resident of the District of Co¬ 
lumbia, complains in an action of negligence of defendant 
Capital Transit Company, a corporation doing business 
in the District of Columbia, as follows: 

1. On August 19, 1944, in a public highway called 14th 
Street in Washington, District of Columbia, defendant neg¬ 
ligently and without proper care drove one of its street 
cars violently and wuth great force against and into the 
automobile of plaintiff while she was operating same on 
14th Street, N. W., north of Arkansas Avenue, in the Dis¬ 
trict of Columbia. 

2. As a result plaintiff was badly injured, one of her 
ribs was broken, her body w’as badly bruised in many places 
and she was knocked unconscious, her automobile was 
wrecked and destroyed; as a result she suffered great pain 
of body and mind, incurred expenses for medical attention 


Altha Marie Landfair, 1707 Taylor 
Street, N. W., Washington, D. C., 

Plaintiff, 

vs. 

Capital Transit Company, a corpo¬ 
ration, 36th and M Streets, N. W., 
Washington, D. C., 

Defendant. 
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and hospitalization, and was prevented in engaging in her 
employment, as well as property damage in the loss of her 
automobile, in the sum of fifteen hundred ($1500.00) Dol¬ 
lars. 

WHEREFORE plaintiff demands judgment against de¬ 
fendant in the sum of ten thousand ($10,000.00) and costs. 

JEFF BUSBY, 
Attorney for Plaintiff, 
918 F Street, N. W. 

A jury trial is hereby demanded. 

Jkff Busby, 

Attorney for Plaintiff. 


92 Answer 

(Filed Jul. 18, 1945) 

FIRST DEFENSE 

The complaint fails to state a cause of action upon which 
relief may be granted against this defendant. 

SECOND DEFENSE 

1. The defendant admits that on, to-wit, August 19, 
1944, on 14th Street near Arkansas Avenue, in the City of 
Washington, District of Columbia, one of its streetcars 
was in collision with an automobile then being operated 
by plaintiff. 

2. The defendant is without knowledge or information 
sufficient to form a belief concerning the injuries allegedly 
suffered by plaintiff. 

3. The defendant denies each and every allegation of the 
complaint not herein specifically answered. 
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THIRD DEFENSE 

The collision aforesaid was caused by the negligence of 
the plaintiff. 


HOGAN & HARTSON, 
By Howard Boyd, 
Edward B. Williams, 

A ttorneys for Defendant , 
S10 Colorado Building. 


93 Civil Action No. 29730. 

Verdict and Judgment 

This cause having come on for hearing this 1st day of 
May, 1947, before the Court and a jury of good and law¬ 
ful persons of the district, to wit: 

(names of jurors omitted) 

who, having been duly sworn to well and truly try the is¬ 
sues between Altha Marie Landfair, plaintiff, and Capital 
Transit Co. defendant, and after this cause was heard and 
given to the jury in charge, they upon oath say this 2nd 
day of May, 1947, that they find for the defendant by 
direction of the Court. 

WHEREFORE it is adjudged that said plaintiff take 
nothing by this action, that said defendant go hence with¬ 
out day, for nothing held and recover of plaintiff his costs 
of defense. 


CHARLES E. STEWART, Clerk . 
By James M. Parsons, Deputy Clerk. 

By direction of Justice Mathew F. McGuire. 

Filed May 2, 1947. 
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94 Notice of Appeal to the United States Court 

of Appeals for the District of Columbia 

Notice is hereby given that Altha Marie Landfair plain¬ 
tiff above named hereby appeals to the United States Court 
of Appeals for the District of Columbia from the final 
judgment entered in this action on the 2d day of May, 1947. 

JEFF BUSBY, 

Attorney for Altha Marie Landfair, 
Washington Loan & Trust Building, 
Washington, D. C. 

Copy to Hogan & Hartson 
Colorado Building. 

Civil Action No. 29730. 

95 Statement of Point Relied on on Appeal 

The plaintiff relies on one point on appeal, namely: 

1. The Court erred in sustaining defendant’s motion and 
entering judgment for defendant, at the close of plaintiff’s 
testimony, on May 2nd, 1947. 

JEFF BUSBY, 

JEFF BUSBY, JR., 
Attorneys for Plaintiff. 

Transcript of Proceedings—Plaintiffs Testimony 

7 Direct Examination of Plaintiff: 

By Mr. Busby, Sr. : 

Q. Please state your name to the Court and jury. A. My 
name is Mrs. Altha Marie Lanfair. 

• • • 
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8 Q. In the evening, or afternoon, did you leave the 
home? A. I left to go to the store. 

• • * 

9 Q. How did you drive? Which side of the street 
was the grocery store on? A. I was going toward 

town, and the grocery is on the left side of the street. 

Q. Is that the east or west side? A. The east side. 

Q. How did you drive in reaching the grocery store? 
A. I drove up to 16th, and up Allison, and I went over to 
14th and down. 

Q. How far down 14th Street did you drive t A. I 
drove down almost to Arkansas Avenue, I think it was, and 
I decided to make a “ U ” turn to go back to the store. 

• # * 

Q. Just tell the jury what happened in regard to your 
turn. A. Well, I had driven a car for years, say 15 years, 
and I am a careful driver, and I certainly didn’t see the 
streetcar approaching me at all or I wouldn’t have at- 

10 tempted to make a “IT” turn. 

• • • 

Q. I will ask yon, when you decided to make the “U” 
turn what did you do? A. I was going very slow, and I 
naturally would have looked for a streetcar. 

Q. Did you— 

The Court: No, the question is what did you do? 
The Witness: What did I do ? 

The Court: Coming down 14th below the inter¬ 
section of Arkansas Avenue and decided to make a 
“U” turn, just exactly what did you do? 

The Witness: I held out my left hand and started 
to make a turn, and looked to see if there was any 
traffic, or not. 

By Mr. Busby: 

Q. Did you look? A. Certainly I looked, and the last 
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I remember was the windows of my car crashed in, and I 
said, “Oh, my God,” and that is the last I remember. 

Q. Why didn’t you remember anything further? A. 
Well, when I was unconscious I couldn’t remember. 

Q. Now, in facing the way the streetcar was coming did 
you look that way, or not, before you turned? A. Yes, 
sir. 

II Q. Did you see the streetcar coming when you 
started to turn? A. No, I didn’t see any streetcar 

at all. 

Q. Was there anything when you started to turn? A. 
I didn’t see a thing, no. 

Q. How far could you see? A. Well, you could see 
quite a distance there. 

Q. How fast did you make the “U” turn? A. Well, I 
made it very slow; I always do in a “U” turn. 

Q. Well, talking about that one? A. Well, I could 
have been going 10 miles an hour. 

Q. And then did you make your “U” turn to come 
back across on the other side? A. Uh-huh. 

Q. Now, how far across the track had you gotten before 
your car was hit? A. I was completely across the first 
track and half-way across the far track. 

Q. Did the streetcar hit alongside of you at the driver’s 
seat, or in front of you or behind you? A. I think it was 
about the middle of the car. 

Q. Did it strike you personally? A. I don’t know what 
struck me. I was thrown against the right side of the car; 
that caused my fractured rib. 

Q. You said a while ago you saw falling glass. 
12 A. That was my car glass. All the windows in the 
car were cracked. 

• • • 
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61 Mr. Williams: Would your Honor explain the dia¬ 
gram to the jury, if you want Mr. Busby or myself. 

The Court: I think Mr. Busby can do it. 

• * • 

Mr. Boyd: You might explain the width of the 
dummy space, and the width of the rails. 

Mr. Busby: It is agreed that the west car track 
between the rails is 4 feet and 8 inches. The dead 
space, or dummy space between the rails is 5 feet and 
2 inches. Then the east car track between the rails 

62 is 4 feet and 8 inches, 4 feet 8, 5 feet 2, and 4 feet 8. 
I do not have the approximate width of the street; 
do you? 

Mr. Williams: Fifty feet. 

Mr. Busby: The street from curb to curb is 50 
feet wide, so it is agreed. I believe that is all. 

The Court: You read the questions and he will 
answer them. 


Deposition Taken by Defendant But Read for Plaintiff 

(Thereupon the deposition of Albert W. Gratke was 
read to the jury, Mr. Busby, Sr., reading the questions, Mr. 
Busby, Jr., reading the answers.) 

The witness, Mr. Albert W. Gratke, examination on be¬ 
half of the defendant, by Mr. Williams. 

• • • 

63 “Question: Mr. Gratke, we are inquiring about an 
accident that took place in the vicinity of 14th Street 
and Arkansas Avenue, Northwest, here in Washington, on 
August 19, 1942,” 

Mr. Busby, Sr.: I think it should be agreed that 
that is a typographical error. It is 1944. 

# * • 
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“Were you a witness to a collision between a street car 
and an automobile there? 

“Answer: I was in the street car on that date. 

• • • 

“Question: Where were you on the street car? 

“Answer: I was immediately behind the motorman. 

“Question: On which side of the street car? 

“Answer: On the left side of the street car. 

“Question: In the first seat behind the motorman? 

“Answer: That is right. 

1 ‘ Question: As this street car was approaching Arkansas 
Avenue, as it was proceeding on 14th Street, did you 
64 notice anything unusual about the speed? 

“Answer: No. 

“Question: How would you describe the speed of the 
street car? 

“Answer: Reasonable. 

“Question: Prior to the collision, did you see the auto¬ 
mobile that came into collision with the street car? 

“Answer: Yes. 

“Question: Uid you see the automobile beginning a 
‘U’ turn prior to the accident? 

“Answer: Well, the first view I had of the automobile 
was when it was—the left front wheel of the automobile was 
approximately half way across the southbound track. 

“Question: Did you see the automobile again after you 
saw it the first time? 

“Answer: At the time when I first saw it, it was headed 
directly towards the front of the car, and it swerved slight¬ 
ly* 

‘ ‘ Question: Which way ? 

“Answer: Away from the car. I might add at approxi¬ 
mately the rear end of the car. 

“Question: What happened thereafter? 
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“Answer: Just about that time, the motorman applied 
his brakes. Let’s see. The car continued in a southerly 
direction, and then swung across the tracks. 

‘ ‘ Question: What tracks ? 

65 “Answer: Both the northbound tracks, but there 
was an interval at which I didn’t see the car, because 

I thought, perhaps, it was turning away, and momentarily 
I turned my attention elsewhere. 

‘ ‘ Question: Now, this occurrence that you have described 
took place north of Arkansas Avenue? 

“Answer: Yes. 

“Question: How far would you estimate that the auto¬ 
mobile was north of the street car when it swerved on to 
the northbound tracks? 

* • • 

“Answer: The brakes were applied, and I was thrown 
up against the motorman, and the car was right there on 
the track, still moving across slightly. 

“Question: Did you get olf the street car after the 
impact ? 

# * * 

66 “Question: In what position was the automobile 
turned relative to the front of the street car, as you 

saw it? 

“Answer: At that time, the front of the automobile was 
turned slightly towards the north; that is, it was not direct¬ 
ly across the track. It was at an angle, slightly to the north. 

“Question: How far would you say the street car went 
after hitting the automobile, Mr. Gratke? 

“Answer: From what I could judge of the tracks, about 
four to five feet. 

• • • 

67 “Mr. Williams: You may cross examine. 
“Examination on behalf of the plaintiff. 
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“By Mr. Busby: 

• • • 

69 “Question: You said it was about fifteen feet 
from the car when you first saw the automobile? 

“Answer: No; not that much. The car, when it first 
appeared to my attention, was approximately one and a 
half trolley lengths north. 

• • • 

“Question: How did it perform? 

“Answer: It was coming south on 14tli Street. 

“Question: Yes. 

“Answer: And after the southbound car had passed, it 
had apparently drove on to the southbound track, and my 
attention was drawn to the front of the car. It occasioned 
the first application of the brakes. The car—the automobile 
was then half way across the southbound tracks, and it 
went approximately one and a half trolley car lengths to 
the north. 

70 “Question: Now, what about the fifteen feet that 
you mentioned? 

“Answer: That is when the final application of the 
brakes was made, or, rather, when the car swerved and 
went across the northbound tracks. 

‘‘ Question: Now, did you state awhile ago that the brakes 
were applied when it was a car and a half length from the 
automobile? 

“Answer: That was the first time I saw the automobile; 
yes. 

“Question: All right. Then, the brakes were applied 
again when it was fifteen feet? 

“Answer: Definitely. Very definitely. 

“Question: So the first time— 

“Answer: Or, rather, may I ask your meaning? 

“Question: I just want the facts as you know them. 
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“Answer: Yes. What I want to ask is this: When you 
say the brakes were applied again, what do you mean by 
that? 

“Question: You said they were applied first when the 
trolley was a length and a half from the automobile. 

“Answer: That was the first application. It was not 
the full application of the brakes. It was a reasonable 
application of the brakes, such as would be made just as a 
matter of chance. 

71 But the brakes were not released at any time from 
then on. 

“Question: Not released? 

“Answer: They were not released; but later on more 
brakes were added, to the strength that I was thrown up 
against the motorman. 

“Question: When the street car reached about fifteen 
feet of the automobile, the full brakes were applied and 
that threw you forward; is that what I understand? 

• it 

“Answer: At the point when the trolley and the auto¬ 
mobile were fifteen feet apart, then was the time when the 
full brakes were applied, or at least it was the nearest time 
to the auto swerving across the tracks. 

“Question: After the full brakes were applied and the 
street car hit the automobile, the street car stopped four 
feet after hitting the automobile; is that what you said? 

“Answer: That is approximately it. 

“Question: The automobile was more than half way 
across the east or northbound tracks when the street car 
hit it; was it not? 

• * • 

72 “Answer: I would say it was not completely 
across the northbound track. 


# 





12 


79 “Question: Was the automobile standing still 
when you first saw it? 

“Answer: No. 

“Question: Was it making a turn across the street? 

“Answer: It was making a turn. I don’t know what the 
destination was; but it was headed directly for the car, and 
the left front wheel of the automobile was half way across 
the southbound track. 

• • • 

“Question: In making that turn across the tracks, the 
automobile was traveling fast or slow, or how? 

“Answer: Well, it would be about the speed that a per¬ 
son would be driving to make a turn, I would say. 


82 “By Mr. Busby: 

“Question: From the time you first saw the auto¬ 
mobile until the crash, how long would you say was the 
period of time that had elapsed—one, two, three, four, five 
or ten seconds, or how long? 

• • • 

“Answer (after looking at watch). It could not have 
been more than five or six seconds. 

“Question: Not over five or six seconds? 

“Answer: I don’t see how it could. 

“Question: Well, would you estimate that the time was 
five or six seconds from the time you first saw the 

83 automobile until the crash? 

* • • 

“Answer: Well, I estimate that the time was five or 
six secohds from the first appearance of the automobile. 

• • • 
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88 Mr. Williams: Your Honor, at this time I want to 
ask you to direct a verdict on behalf of the defendant 
on two grounds, the first of which is that the plain¬ 
tiff’s case has shown that the plaintiff was guilty of 
contributory negligence as a matter of law and, 
secondly, there has been absolutely no showing of 
any negligence as against the defendant, the Capital 
Transit Company. 

« ♦ * 

89 The Court: Members of the jury the conference at 
the bench was occasioned by the fact that counsel for 
the defendant made a motion for a directed verdict, 
which motion the Court has granted. This case will 
be taken from the jury because the plaintiff has not 
made out a case, and he was so instructed. 
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APPENDIX FOR APPELLEE 


7 Mrs. Altha Marie Landfair. 
***####### 

Direct Examination 
By Mr. Busby, Sr.: 

Q. Please state your name to the Court and jury. A. My 
name is Mrs. Altha Marie Landfair. 

Q. You are a married lady? A. No, I am a widow. 

Q. Widow. Where do you live, Mrs. Landfair? A. 1707 
Taylor, Northwest. 

The Court: Now, may I say a word? Won’t you sit 
back, please, keep your voice up ? The jury wants to hear 
what you have to say, and Mr. Busby most certainly does, 
and so does Mr. Williams and Mr. Boyd, and if you will 
address your remarks to that lady sitting- in the rear I am 
quite sure she will hear you and the others will, too. 

By Mr. Busby: 

Q. You live at 1707 Taylor, Northwest? A. 1707 Taylor 
Northwest. That is right off 16th Street. 

Q. You are the plaintiff in this action against the Capital 

Transit Company, are you? A. Yes, sir. 

8 Q. Do you remember the 19tli day of August, 

1944? A. Yes, I very well remember it. 

Q. Were you at home that day ? A. Yes, I was home 
most of the day, all day. 

Q. All day ? A. Y'es, sir. 

Q. In the evening, or afternoon, did you leave the home? 
A. I left to go to the store. 

Q. How did you drive to the store? A. I drove up to 
16th Street, and decided I would go down 14th for a drive, 
and then I decided to go to the grocery store. 

Q. Which is a Safeway up above Upshur? A. Uh-huh. 

Mr. Williams: Webster or Upshur? 

Bv Mr. Busby: 

Q. It is above both Upshur and Webster? A. Uh-huh. 

Q. Which street is it nearest to ? A. Nearest to Webster. 
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Q. Webster? A. Uli-kuh. 

The Court: May I make a suggestion, please? Will you 
please say “yes” or “no?” 

The Witness: All right. 

9 By Mr. Busby: 

Q. How did you drive? Which side of the street was 
the grocery store on? A. I was going toward town, and 
the grocery is on the left side of the street. 

Q. Is that the east or west side? A. The east side. 

Q. How did you drive in reaching the grocery store? 
A. I drove up to 16th, and up Allison, and I went over to 
14th and down. 

Q. How far down 14th Street did you drive? A. I drove 
down almost to Arkansas Avenue, I think it was, and I 
decided to make a “U” turn to go back to the store. 

Q. Why were you making the “U” turn ? A. Just above 
Arkansas— 

Q. (Interposing:) Why? A. Why? To go to the store. 

Q. W'as the store on the opposite side from where you 
turned? A. Uh-huh. 

Q. Just tell the jury what happened in regard to your 
turn. A. Well, I had driven a car for years, say 15 years, 
and I am a careful driver, and I certainly didn’t see the 
streetcar approaching me at all or I wouldn’t have 

10 attempted to make a “U” turn, and I certainly 
wasn’t under the influence of liquor. 

Q. I will come to that later. I will ask you, when you 
decided to make the “U” turn what did you do? A. I was 
going very slow, and I naturally would have looked for a 
streetcar. 

Q. Did you— 

The Court: No, the question is what did you do? 

The Witness: What did I do ? 

The Court: Coming down 14th below the intersection of 
Arkansas Avenue and decided to make a “U” turn, just 
exactly what did you do ? 
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The Witness: I held out my left hand and started to 
make a turn, and looked to see if there was any traffic, or 
not. 

By Mr. Busby: 

Q. Did you look? A. Certainly I looked, and the last I 
remember was the windows of my car crashed in, and I said, 
“Oh, my God,” and that is the last I remember. 

Q. Why didn’t you remember anything further? A. 
Well, when I was unconscious I couldn’t remember. 

Q. You were unconscious. Now, in facing the way the 
streetcar was coming did you look that way, or not, before 
you turned? A. Yes, sir. 

11 Q. Did you see the streetcar coming when you 
started to turn? A. No, I didn’t see any streetcar 

at all. 

Q. Was there anything when you started to turn? A. I 
didn’t see a thing, no. 

Q. How far could you see? A. Well, you could see quite 
a distance there. 

Q. How fast did you make the “U” turn? A. Well, I 
made it very slow; I always do in a “U” turn. 

Q. Well, talking about that one? A. Well, I could have 
been going 10 miles an hour. 

Q. And then did you make your “U” turn to come back 
across on the other side? A. Uh-huh. 

Q. Now, how far across the track had you gotten before 
your car was hit? A. I was completely across the first 
track and half-way across the far track. 

Q. Did the streetcar hit alongside of you at the driver’s 
seat, or in front of you or behind you? A. I think it was 
about the middle of the car. 

Q. Did it strike you personally? A. I don’t know T what 
struck me. I was thrown against the right side of the car; 
that caused my fractured rib. 

Q. You said a while ago you saw falling glass. 

12 A. That was my car glass. All the windows in the 
car were cracked. 
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Q. How close was the streetcar on you then? A. Well, 
I couldn’t say. 

Q. Was it against your car ? A. Yes. 

Q. Now, did you do any talking after you said that, “Oh, 
my God?” A. No, that is the last I remember. 

Q. If you did any talking after that— A. (Interposing:) 
No. 

Q. Do you remember if you were concious or unconeious? 
A. No, I don’t remember saying anything. 

Q. What was the next thing you remember? A. When 
I was in the hospital, Garfield Hospital. 

Q. As best you can remember do you know what time of 
dav it was when the collision occurred? A. I imagine it 
was around, it was about 6:30. 

Q. In the afternoon? A. Uh-huh. 

Q. In August? A. Uh-huh. 

Q. Are you certain as to what the hour was at that time? 
A. No, not the exact hour. 

Q. Now, you say you woke up, came to yourself in 
13 the hospital? A. Uh-huh. 

Q. Do you know whether it was that day, or not ? 
A. No, I don’t. It must have been the next morning. 

Q. Do you remember whether it was light, or not, when 
you woke up? A. No, I really don’t. 

***##*##*# 

20 Cross Examination 

Bv Mr. Williams: 

Q. Mrs. Landfair, as I understand it, you left your home 
at 1707 Taylor Street, and you were destined for a 

21 store on 14th Street, is that right? A. That’s right. 

Q. That was a Safeway Market? A. Uh-huh. 

Q. Between Webster Street and Allison? A. That’s 
right. 

Q. You came from 1707 Taylor Street to 16th Street? A. 
Uh-huh. 




Q. And then proceeded in a northerly direction to 
Buchanan Street, didn’t you? A. Yes. 

Q. And then after reaching- Buchanan Street, you made | 
a right turn and went to 14th Street, did you not? A. 
Uh-huh. 

Q. And then you came south on 14th Street? A. That’s 
right. 

Q. And you went a block south of the Safeway Store, did 
you not, before you went into the turn? A. Yes. 

Q. Taylor Street runs through to 14th, doesn’t it, Mrs. 
Landfair? A. No, it doesn’t run through to 14th. Upshur 
does. Taylor doesn’t. 

Q. Now, Mrs. Landfair, as you were proceeding south on 
14th Street, at what speed were you operating your car? 

A. About 15 miles an hour. 

22 Q. And where was it that you undertook to make 
the “U” turn that you have described to us? A. I 

will say it was just north of Arkansas Avenue. 

Q. It was just north of Arkansas Avenue? A. Uh-huh. | 
Q. Now, you had a clear view south, didn’t you ? A. Yes, 
sir. 

Q. You could see as far as Shepard Street, couldn’t you? 

A. Yes, I think so. 

Q. And you looked before you went into that turn? A. 
Yes, sir. 

Q. And you didn’t see any streetcar? A. No, I didn’t. 

Q. And you looked north to see if there was any south¬ 
bound street car coming? A. Yes. 

Q. And then you undertook the turn. Now, were you 
close to the south bound track on 14th Street when you 
started into your turn? A. No— to the south bound track? 

Q. Yes? I am talking about tracks that would carry 
streetcars going in the same direction you were. A. Yes, I 
was on the side of it. 

Q. So you just turned from the south bound track to 
the north bound track and you were struck there? 

23 A. Yes, sir. 
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Q. Your testimony is that you were going* about 10 miles 
an hour? A. Yes. 

Q. This was a clear day, wasn’t it? A. Yes. 

Q. It wasn’t dark at that time? A. Xo. 

Q. This was in summer, August 19th, and it was about 
6:20 p.m., isn’t that so? A. Yes. 

Q. So that you had a perfectly clear view to your south, 
is that correct? A. That’s right. 

Q. Now, as I understand it, you were struck as your 
Buick crossed over the north bound track? A. Yes. 

Q. Were the front wheels clear of the north bound track 
at the time you were hit ? A. Yes. 

Q. They were ? Were the back wheels still on the north 
bound track? A. Yes. 

Q. Or were they in the dummystrip between the tracks? 
A. Xo, I think they were practically on the tracks. 

24 Q. They were practically on the tracks; so it was 
the rear of your car that was hit ? A. I would say 

about the center. 

Q. The center of your car ? A. Uh-huli. 

#*###*###* 

25 Q. * * * When you crossed the southbound tracks 
had you looked to see if there was north bound traffic 

coming? A. Yes, sir. 

Q. When you were in the dummystrip did you look to 
see if traffic was approaching? A. Yes. 

Q. And you were watching for any traffic that might be 
coming from the south? A. Yes, sir. 

Q. Xow, as I understand it, Mrs. Lanfair— 

The Court: I think we will take our regular afternoon 
recess. I think we will suspend at this time to reconvene 
at o o’clock. 

You may agree to a sketch that may be placed upon the 
board as to where the accident occurred. 

The jury is given the usual caution you have been given 
during your service. Step down, madam, please. 
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You have been instructed as jurors in this case not to 
discuss the case, and if anybody undertakes to speak to you 
about it notify the Court immediately. 

(Thereupon, a short recess was had.) 

26 By Mr. Williams: 

Q. Mrs. Landfair, there wasn’t anything wrong with the 
brakes on your Buick, was there? A. No, there wasn’t. 

Q. And your treads were good ? A. Yes, they were very 
good. 

Q. You could bring your car to a stop very quickly, 
couldn’t you? A. Yes. 

##**#*#*■## 

61 Mr. Williams: Would Your Honor explain the 
diagram to the jury, if you want Mr. Busby or my¬ 
self. 

The Court: I think Mr. Busby can do it. 

Mr. Busby: This is an approximate representation of 
the streets where this collision occurred. We have drawn 
it, Mr. Boyd has drawn it, and we have agreed it is approxi¬ 
mate, in order to give you a visual idea. This is 14tli Street. 
This is south coming toward town, and going north the 
street car was proceeding up north on the northbound 
track. This is Allison. This is Webster Street. This is 
Arkansas Avenue. South of that is Upshur. South of that 
is Taylor Street, and south of that is Shepard Street. This 
is the route the northbound car took. This is the route 
which the southbound car took. This is the location of the 
grocery store to which it has been testified the car was in¬ 
tending to go (indicating). 

Can all of you see this diagram well enough to read it? 

Mr. Boyd: You might explain the width of the dummy 
space, and the width of the rails. 

Mr. Busbv: It is agreed that the west car track between 
the rails is 4 feet and 8 inches. The dead space, or dummy 
space between the rails is 5 feet and 2 inches. Then the east 
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car track between the rails is 4 feet and 8 inches, 
G2 4 feet 8, 5 feet 2, and 4 feet 8. I do not have the ap¬ 
proximate width of the street; do you ? 

Mr. Williams: Fifty feet. 

Mr. Busby: The street from curb to curb is 50 feet wide, 
so it is agreed. I believe that is all. 
#*#######* 

(Thereupon the deposition of Albert W. Gratke was read 
to the jury, Mr. Busby, Sr., reading the questions, Mr. 
Busby, Jr., reading the answers.) 

Mr. Busby: The witness, Mr. Albert W. Gratke, examina¬ 
tion on behalf of the defendant, by Mr. Williams. 

“Question: Will you state your full name, please? 

“Answer: Albert W. Gratke. 

“Question: Where do you reside, sir? 

“Answer: Basking Ridge, X. J. 

“Question: Are you employed up there in New Jersey? 

“Answer: Yes, sir; Veterans Administration. 

“Question: You permanently reside in New Jersey now; 
do you ? 

“Answer: My family is not with me. 

“Question: But you are living up there permanently? 

“Answer: Yes. I have a permanent status. 

“Question: You do not expect to be in Washington at 
the time that this case is called for trial; do you? 

63 “Question: Mr. Gratke, we are inquiring about 
an accident that took place in the vicinity of 14th 
Street and Arkansas Avenue, Northwest, here in Washing¬ 
ton, on August 19, 1942.” 

Mr. Busby, Sr.: I think it should be agreed that that is 
a typographical error. It is 1944. 

Mr. Busby, Jr.: That is right. 

“Were you a witness to a collision between a street car 
and an automobile there? 

“Answer: I was in the street car on that date, according 
to my diary. It is shown by my diary. 
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“Question: You keep a diary; do you? 

“Answer: I keep a diary, and the entry shows that I 
was on the car, or I was a witness. 

“Question: You have an independent recollection of 
that; have you? 

‘ ‘ Answer: Oh, yes. 

“Question: Where were you on the street car? 

“Answer: I was immediately behind the motorman. 

“Question: On which side of the street car? 

“Answer: On the left side of the street car. 

“Question: In the first seat behind the motorman? 

“Answer: That is right. 

“Question: As this street car was approaching Ar¬ 
kansas Avenue, as it was proceeding on 14th Street, 
64 did you notice anything unusual about the speed? 

“Answer: No. 

“Question: How would you describe the speed of the 
street car? 

‘ 4 Answer: Reasonable. 

“Question: Prior to the collision, did you see the auto¬ 
mobile that came into collision with the street car? 

“Answer: Yes. 

“Question: Did you see the automobile beginning a ‘U’ 
turn prior to the accident? 

“Answer: Well, the first view I had of the automobile 
was when it was—the left front wheel of the automobile 
was approximately half way across the southbound track. 

“Question: Did you see the automobile again after you 
saw it the first time? 

“Answer: At the time when I first saw it, it was headed 
directly towards the front of the car, and it swerved 
slightly. 

‘ ‘ Question: Which way ? 

“Answer: Away from the car. I might add at approxi¬ 
mately the rear end of the car. 

“Question: What happened thereafter? 
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“Answer: Just about that time, the motorman applied 
his brakes. Let’s see. The ear continued in a southerly 
direction, and then swung across the tracks. 

‘ ‘ Question: What tracks ? 

65 “Answer: Both the northbound tracks, but there 
was an interval at which I didn’t see the car, be¬ 
cause I thought, perhaps, it was turning away, and momen¬ 
tarily I turned my attention elsewhere. 

“Question: Now, this occurrence that you have described 
took place north of Arkansas Avenue’ 

“Answer: Yes. 

“Question: How far would you estimate that the auto¬ 
mobile was north of the street car when it swerved on to 
the northbound tracks? 

“Answer: Would you repeat the question? 

“Mr. Williams: Will you read the question back, Mr. 
Reporter? 

“(The pending question was read by the reporter, as 
above recorded.) 

“Answer: Approximately fifteen feet. 

“Question: At that time, the brakes of the street car 
were applied? 

“Answer: The brakes were applied, and I was thrown 
up against the motorman, and the car was right there on 
the track, still moving across slightly. 

“Question: Did you get off the street car after the 
impact? 

“Answer: Not immediately. There was quite a bit of 
confusion in the car, and I stood up, and the motor- 

66 man handed out statements, and I signed a state¬ 
ment that I had witnessed the accident, and I lent 

my pencil to some other folks, and then I got off the car 
and went to look at the auto. 

“Question: In what position was the automobile turned, 
relative to the front of the street car, as you sa-w it? 

“Answer: At that time, the front of the automobile was 
turned slightly towards the north; that is, it was not di- 



rectly across the track. It was at an angle, slightly to the 
north. 

“Question: How far would you say the street car went 
after hitting the automobile, Mr. Gratke? 

“Answer: From what I could judge of the tracks, about 
four to five feet. 

“Question: Now, did you observe any parked cars on 
14th Street near the point of impact? 

“Answer: There were cars on the west side of the 
street—well, I didn’t notice anything particularly about 
them. There were several openings there between cars, 
but— 

“Question: Did you observe, prior to this accident, a 
southbound car? 

“Answer: There was a southbound car; ves. 

“Question: Did it pass the northbound street car north 
of Arkansas Avenue, or at Arkansas Avenue, or south of 
it? 

“Answer: You mean—will you make that clear? 

“Question: Was the car that was involved in the col¬ 
lision in front of the southbound car, or behind the 
67 southbound car—the southbound street car? 

“Answer: Relative to me—well, it was on the 
opposite side of the street from the southbound car. That 
is, I mean—no; wait a minute. It depends upon your in¬ 
terpretation of the term ‘behind’. It was on the opposite 
side of the southbound car from where I was at; yes. 

“Question: But it was north of the southbound car when 

vou saw it? 

* 

“Answer: Oh, yes; north. Oh, definitely, the southbound 
car had passed it. 

“Mr. Williams: You may cross examine. 

“Examination on Behalf of the Plaintiff. 

“By Mr. Busby: 

“Question: Had this street car on which you were riding 
made a stop at any of the stops shortly before the crash? 
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“Answer: The northbound car, you mean? 

“Question: Yes. 

“Answer: It had stopped at Upshur Street for passen¬ 
gers to get off. 

“Question. Was there a light at Upshur Street? 
“Answer: A stop light? 

“Question: Yes. 

“Answer: I don’t think so. 

“Question: You don’t think so? 

“Answer: No. 

6S “Question: Upshur Street is— 

“Answer: Well, wait. Did you say at Upshur 

Street? 

“Question: Yes. 

“Answer: Now, Upshur Street—I didn’t notice whether 
there was a light there or not; but I do know that we 
stopped for passengers to alight. 

“Question: Upshur Street is the— 

“Answer: The last— 

“Question: It is a block or more south of Arkansas 
Avenue; is it not? 

“Answer: Yes. 

“Question: Up hill? 

“Answer: That is right. 

“Question: And from Upshur Street there is a consider¬ 
able decline in 14th Street down to Arkansas Avenue; is 
there not? 

“Answer: No. It was between stops. There is another 
stop beyond. That is north of Arkansas Avenue. 
“Question: Did you live up that way? 

“Answer: Yes; I did. 

“Question: You have ridden those street cars up that 
14th Street line often; have you not? 

“Answer: At that time, I used to ride them nearly every 
evening. 

“Question: About what time was it? 

69 “Answer: About supper time. I had just left 
supper. 
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“Question: You said it was about fifteen feet from tlie 
car when you first saw the automobile? 

“Answer: No; not that much. The car, when it first 
appeared to my attention, was approximately one and a 
half trollev lengths north. 

“Question: Well, that is more than fifteen feet; is it not? 

“Answer: The fifteen feet is when the car—the automo¬ 
bile swerved across the track. 

“Question: Was it standing when you first saw it? 

“Answer: Definitely not. 

“Question: The street car? 

“Answer: Which car? 

“Question: Was the automobile standing? 

“Answer: Oh, definitely, it was not. 

“Question: How did it perform? 

“Answer: It was coming south on 14tli Street. 

“Question: Yes. 

“Answer: And after the southbound car had passed, it 
had apparently drove on to the southbound track, and my 
attention was drawn to the front of the car. It occasioned 
the first application of the brakes. The car—the automobile 
was then half way across the southbound tracks, and it 
went approximately one and a half trolley car lengths to 
the north. 

70 “Question: Now, what about the fifteen feet that 
you mentioned? 

“Answer: That is when the final application of the 
brakes was made, or, rather, when the car swerved and 
went across the northbound tracks. 

“Question: Now, did you state awhile ago that the brakes 
were applied when it was a car and a half length from the 
automobile ? 

“Answer: That was the first time I saw the automobile; 
yes. 

“Question: All right. Then, the brakes were applied 
again when it was fifteen feet? 

“Answer: Definitely. Very definitely. 
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“Question: So the first time— 

“Answer: Or, rather, may I ask your meaning? 

“Question: I just want the facts as you know them. 

“Answer: Yes. What I want to ask is this: When you 
say the brakes were applied again, what do you mean by 
that ? 

“Question: You said they were applied first when the 
trolley was a length and a half from the automobile. 

“Answer: That was the first application. It was not the 
full application of the brakes. It was a reasonable appli¬ 
cation of the brakes, such as would be made just as a 
matter of chance. 

“Question: Yes. 

71 “Answer: But the brakes were not released at 
any time from then on. 

“Question: Not released? 

“Answer: Tliev were not released; but later on more 
brakes were added, to the strength that I was thrown up 
against the motorman. 

“Question: When the street car reached about fifteen 
feet of the automobile, the full brakes were applied and 
that threw you forward; is that what I understand:* 

“Answer: Will you repeat that, please. 

“Mr. Busby: Instead of my repeating it, I will ask the 
reporter to read it. 

“(The pending question was thereupon read by the re¬ 
porter, as above recorded.) 

“Answer: At the point when the trolley and the auto¬ 
mobile were fifteen feet apart, then was the time when the 
full brakes were applied, or at least it was the nearest time 
to the auto swerving across the tracks. 

“Question: After the full brakes were applied and the 
street car hit the automobile, the street car stopped four 
feet after hitting the automobile; is that what you said? 

“Answer: That is approximately it. 

“Question: The automobile was more than half way 
across the east or northbound tracks when the street car 
hit it; was it not? 
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72 “Answer: Half across? 

“Question: Yes; the engine part of it had com¬ 
pletely crossed the east or northbound track when— 

“Answer: Xo; I don’t think so. 

“Question: —the street car hit it? 

“Answer: If I may clarify— 

“Question: Just make your own answer. 

“Answer: I would say it was not completely across the 
northbound track. 

“Question: The engine part of the car? 

“Answer: It could not have been; no. 

“Question: Did you examine the street car and the auto¬ 
mobile to see where they came in contact? 

“Answer: Briefly, because the crowd gathered too 
quickly to see too much, or to see very much. I did get to 
see the southbound side of the car after the street car 
backed away, and I was rather struck with one circum¬ 
stance, which I think I commented on: How could the 
street car strike or dent the hood and not touch the motor, 
which indicates that the car was still moving, and the con¬ 
tact was a glancing push. 

“Question: That was your opinion about the thing— 

“Answer: Well,— 

“Question: —at the time; was it? Now, if you— 

“Answer: Just a moment. I have not replied to that 
question yet. 

73 “That would be a conclusion I would form from 
what I could see. 

“Question: Now, what are the facts that you know? I 
am not interested in your conclusion. 

“Answer: I also am interested in facts. 

“Mr. Busby: Very well. Will you read that question 
now, Mr. Reporter? 

“The question was read, as follows: 

“Question: That was your opinion about the thing at 
the time: was it’ 

“The Witness: The part before that. 
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“The previous question was read, as follows: 

“ ‘Question: Did you examine the street car and the 
automobile to see where they came in contact ?’ 

“Answer: Now, before I answer the question, will you 
tell me, or explain to me, what you meant by that question 
before, because I am not going* to answer the last one with 
your interpretation or explanation of what you meant by 
the previous question. 

“Bv Mr. Busby: 

“Question: I just simply meant this: Did you make an 
examination of the automobile to see where the street car 
hit it? 

“Answer: And you asked me then— 

“Question: Well, I am asking vou to answer this. 
74 “Mr. Williams: Just answer the question. 

“The Witness: I tried to answer him ‘yes’, 
according to his meaning. I am trying to give him an 
honest answer to this question. 

“By Mr. Busby: 

“Question: Do you know exactly where the street car hit 
the automobile, with reference to the part of the body? 

“Answer: Well, the center of the street car appeared to 
strike almost even with the dash, or whatever you call it, 
as I recollect it. 

“Question: There was a lady in that car; was there not ? 

“Answer: Yes. I found that out after I got out. 

“Question: She was very badly hurt and bleeding and 
unconscious? 

“Answer: I saw no blood and she did not appear to be 
unconscious. 

“Question: Did you hear her talking? 

“Answer: She said something to someone close by, but 
it was in a low tone of voice. 

“Question: Were you there when she was carried away 
in an ambulance? 

“Answer: Yes. 
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“Question: An ambulance came? 

“Answer: A police ambulance came. 

“Question: And carried her away; and you never 

75 heard her talk any more than in that low tone of 
voice expression that you told us about; did you ? 

“Answer: I don't recollect. 

“Question: Do you know what kind of an automobile it 
was ? 

“Answer: No; I didn’t observe that at all. 

“Question: You did not look at the license number of 
it? 

“Answer: No. 

“Question: Speaking of the speed of the street car, I 
think you said it was “reasonable’. Would you say it was 
20 or 25 or 30 miles an hour? 

“Answer: It was not going that fast, because, at that 
time of day, it could not fall within the definition of 
‘ reasonable’. 

“Question: Well, you are putting your own interpreta¬ 
tion on it. I am asking for the facts. 

“Answer: If you arc asking me for the facts, then— 
“Question: Well, at what speed would you say the street 
car was going ? 

“Answer: It was not in excess of twenty miles an hour, 
I don’t think. 

“Question: It was one of those streamline cars? 
“Answer: It was. 

“Question: Was it not? 

76 “Answer: That is right; and it was just loafing 
along. The motorman apparently was not in a hurry 

to get to the car barn. 

“Question: You said you took some of those slips and 
helped get the names? 

“Answer: No; I did not. I only signed one slip, but I 
lent my pencil to someone there. I signed a slip, on which 
I signed— 

“Question: Did you sign your slip and turn it over— 
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“Answer: To the motorman? 

“Question: —to the motorman? 

“Answer: Yes. 

“Question: Did you see others sign these slips? 
“Answer: Oh, yes. 

“Question: That was with your pencil, and you were 
watching them? 

“Answer: They borrowed my pencil, and I saw folks 
coming, and I went back and looked at the automobile. 
“Question: Yes. 

“Answer: And I forgot about the pencil. 

“Question: Did you help get any of the names? 
“Answer: Xo. 

“Question: The motorman asked you to, did he not? 
“Answer: Xo. 

“Question: Did you know the motorman person- 
* ally? 

77 “Answer: I had never seen him before. I sat 
down beside him in the car, and I didn’t even know 
it was him. 

“Question: Were you talking to him when he was— 
“Answer: Xo; definitely. 

“Question: Had you been saying anything to this motor- 
man ? 

“Answer: Xo. 

“Question: Previous to the accident? 

“Answer: Xo. 

“Question: Had anyone else been saying anything to 
him ? 

“Answer: There was no one close enough. 

“Question: Were you sitting up there alone? 

“Answer: I was right behind the motorman. 

“Question: Were there other people sitting beside you? 
“Answer: Xo. They were back. 

“Question: The street car was not much crowded, then? 

w 

“Answer: Xo; it was not. 

“Question: You spoke of the southbound car passing 
your car? 
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“Answer: Yes. 


“Question: The one you were oil? 
“Answer: Yes. 


“Question: Plow was it traveling with regard to speed? 
“Answer: It had just started from a stop previous, or 
to the north of where the accident happened. 
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“Question 


llow far was it from where the acci¬ 


dent occurred up to the next stop? 

“Answer: Well, to the next street, whatever that is now 
—I don’t know the name of it—some passengers got on 
there, and so it came starting from a dead stop. 

“Question: And the automobile was behind it? 

“Answer: Yes. 

“Question: The street car had already passed, though, 
so that you could see the automobile before your car came 
within some distance of the automobile, which you stated 
a while ago was a half length, and you could have seen the 


Mr. Busby: Where he says a half length it should be a 
length and a half, should it not? 

Mr. Williams: Yes. 

Mr. Busby (continuing reading):—“and you couid have 
seen the car? 

“Answer: There is no question but I could have seen it, 
if the oilier car had not been there. 

“Question: Well, that did not answer my question. The 
other street car had cleared sufficiently for you to see quite 
a bit behind it and over where the automobile was before 
the accident occurred; did it not? 

“Answer: Approximately one and a half car lengths; yes. 

“Question: Do you mean that the street car was between 
you and the other car? 

79 “Answer: The southbound car was between the 
northbound car and the automobile which was in 
the collision. 

“Question: Was the automobile standing still when you 
first saw it ? 
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“Answer: No. 

“Question: Was it making; a turn across the street? 

“Answer: It was making; a turn. 1 don’t know what the 
destination was; but it was headed directly for the car, and 
the left front wheel of the automobile was half way across 
the southbound track. 

“Question: When you first saw the automobile? 

“Answer: That is right. 

“Question: In making that turn across the tracks, the 
automobile was traveling fast or slow, or how? 

“Answer: Well, it would be about the speed that a per¬ 
son would be driving to make a turn, 1 would say. 

“Question: Just the ordinary speed in turning? 

“Answer: Yes. 

“Mr. Busby: I believe that is all. 

“Further Examination on Behalf of the Defendant. 
“Bv Mr. Williams: 

“Question: Mr. Gratke, will you describe for us what 
this automobile did from the time you first saw it a half 
length up until it finally swerved across the northbound 
track? 

80 “Answer: At first, when I saw the automobile, it 
was headed almost directly for the front of the 
trolley and was swerving slightly, as if to turn away back 
to the west side of the street, and then suddenlv reversed 
and came directly across the front of the northbound 
trolley. 

“Question: Is that when you felt the full application of 
the brakes on the trolley? 

“Answer: When the automobile turned across the trolley 
is when I felt the full application of the brakes. 

“Question: Previously, it had indicated it was not going 
to turn? 

“Mr. Busby: I object to that, for the reason that the 
question is entirely leading. 

“Mr. Williams: I will rephrase it. 
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“By Mr. Williams: 

“Question: Just before the final application of tlie 
brakes, what had the automobile indicated by its move¬ 
ments ? 

“Answer: I was of the opinion that the car was not going 
to even attempt to make a turn across the street, and 
apparently the motorman applied the brakes as the driver 
of the automobile began to swerve towards— 

“Question: To the right? 

“Answer: To the left. 

“Question: Or to the left? 

SI “Answer: The auto was turning to its left. 

“Mr. Williams: That is all. 

“Further Examination on Behalf of the Plaintiff. 

“Bv Mr. Busbv: 

» % 

“Question: I want to clear up one other situation. 

“You said there was a period in which you did not see 
the automobile. 

“Answer: Yes. 

“Question: After you first saw it? 

“Answer: Yes. 

“Question: When was that period? 

“Answer: That was the interval after the car had— 
after the automobile had shown an apparent intention of 
staying on the west side of the street, and then— 

“Question: You did not see it then for— 

“Mr. Williams: Let him finish the answer, Mr. Busby. 

“By Mr. Busby: 

“Question: All right. Go ahead. 

“Answer: Then there was an abrupt turn, which 1 could 
only partly see because of one of the vertical uprights on 
the side of the car, which was in the way. The next thing 
I saw was the automobile was about—oh, not even the 
length of this table— 
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“Mr. Williams: Will you stipulate that the length of 
this table is about ten feet, Mr. Busby ? 

“Mr. Busby: That is all right. 

82 “The Witness: I doubt—wait a minute—I doubt 
whether that is ten feet. 

*‘Mr. 'Williams: I think you are right. I do not think it 

W V—’ 

is quite that long. 

“Bv Mr. Busbv: 

• * 

“Question: From the time you lirst saw the automobile 
until the crash, how long would you say was the period of 
time that had elapsed—one, two, three, four, five or ten 
seconds, or how long? 

“Answer: Well, 1— 

“Question: A half minute, or what? 

“Answer: No; not a half minute. 

“Question: Well, about how long? 

“Answer: It was just a matter of seconds, I would say, 
but just how many I wouldn’t attempt to say. 

“Question: Well, as best you can. Estimate the length 
of time in seconds. 

“Answer: May I look at my watch? 

“Question: Yes. 

“Answer: (after looking at watch): It could not have 
been more than five or six seconds. 

“Question: Xot over five or six seconds? 

“Answer: I don't see how it could. 

“Question: Well, would you estimate that the time was 
five or six seconds from the time you first saw the 

83 automobile until the crash? 

“Answer: I can’t hear you. 

“Mr. Williams: He did not hear your question, Mr. 
Busby. 

“Mr. Busby: Will you read it? 

“(The pending question was read by the reporter, as 
above recorded.) 



“Answer: Well, I estimate that the time was live or six 
seconds from the first appearance of the automobile. 

“By Mr. Busby: 

“Question: Until the street car crashed into it? 
“Answer: It must have been somewhere in that vicinity. 
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STATEMENT OF THE CASE. 

This is an appeal from a judgment entered on a directed 
verdict rendered in favor of appellee, Capital Transit Com¬ 
pany, hereinafter referred to as the defendant, in a per¬ 
sonal injury action instituted by appellant, Altha Marie 
Landfair, hereinafter designated as the plaintiff. 

Plaintiff on August 19, 1944 was driving her automobile 
south on the west side of Fourteenth Street, Northwest, 
Washington, I). C. (App. pp. 16, 19) # At a point just north 

* Appellee's appendix contains all the testimony in the record on the ques¬ 
tion of liability, including that contained in appellant’s appendix. 
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of Arkansas Avenue plaintiff decided to make a U turn so 
as to proceed in a northerly direction on Fourteenth Street. 
(App. }). 1(5) At this point Fourteenth Street is fifty feet 
wide. (App. p. 22) Near its center are two sets of car 
tracks, one for northbound and one for southbound street 
cars. Each set of car tracks is four feet eight inches wide 
and the “dummy” space between the two sets of tracks is 
live feet two inches wide. (App. p. 21) 

Plaintiff testified that she went into her turn north of 
Arkansas Avenue verv slowly and that she looked both 
north and south on Fourteenth Street for traffic. (App. pp. 
16, 17, 19, 20) She stated on direct examination that she 
could see “quite a distance” to the south, and under cross- 
examination she said she could see all the way to Shepard 
Street, which is three city blocks south of the point of im¬ 
pact. (App. pp. 17, 19, 21) She said that her view to the 
south for this distance was perfectly clear. (App. p. 20) 
She saw no oncoming traffic. (App. p. 17) She saw no street 
car approaching from the south. (App. pp. 16, 17, 19) She 
testified that her turn was executed at the rate of ten miles 
per hour. (App. p. 17) While she was in the “dummy” space 
between the northbound and southbound tracks she looked 
to the south for oncoming traffic. (App. p. 20) She saw 
none. She saw no street car. (App. pp. 16,17, 19) But be¬ 
fore she could traverse the five feet two inches of “dummy” 
space and the four feet eight inches which constituted the 
width of the northbound track, she was struck in the dead 
center of her automobile by a northbound street car. (App. 
p. 17) 

At all times her brakes were in excellent condition. (App. 
p. 21) The treads on her tires were effective. (App. p. 21) 

The testimony of Albert W. Gratke was offered by the 
plaintiff. Gratke testified that he was a passenger on the 
street car which came into collision with Mrs. Landfair’s 
automobile, and that he was seated immediately behind the 
motorman. (App. p. 23) Tie stated that he first saw the 
plaintiff's automobile at a time when it was approximately 
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one and one-lialf trollev lengths north of the street car. 
(App. p. 27) At that time plaintiff’s automobile was in mo¬ 
tion. (App. pp. 23, 27) The left front wheel of the automo¬ 
bile was approximately half way across the southbound 
track. (App. p. 23) At this time the automobile was swerv¬ 
in'*: slightly “as if to turn away back to the west side of the 
street”, indicating that it was “not going to even attempt 
to make a turn across the street”. (App. pp. 23, 34, 35) 
Simultaneously with his seeing this automobile he felt a 
moderate application of the brakes of the street car. (App. 

p. 28) 

Gratke testified that the automobile then “suddenlv re- 
versed and came directly across the front of the northbound 
trolley.” (App. p. 34) At the time that the automobile 
suddenlv reversed its course and swerved directlv in front 
of the northbound street car, it was only ten or fifteen feet 
north of the street car. (App. pp. 24, 27, 35) The street car 
was movin'*: at approximately twenty miles an hour. (App. 
p. 31) When the automobile of the plaintiff swerved toward 
the northbound tracks Gratke felt the full application of 
the brakes of the street car. (App. p. 2S) 

Gratke estimated that about five or six seconds elapsed 
from the time when he first observed the plaintiff’s auto- 
n obile until the exact moment of impact. (App. p. 36) 

SUMMARY OF ARGUMENT. 

The trial court was correct in directing a verdict for the 
defendant because: 

1. The evidence introduced by the plaintiff in her own 
case showed that she was contributorily negligent as a mat¬ 
ter of law. 

2. There is no evidence whatsoever to support the applica¬ 
tion of the doctrine of the “last clear chance” in this case. 
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ARGUMENT. 

1. The evidence introduced by the plaintiff in her own 
case showed that she was contributorily negligent as a mat¬ 
ter of law. 

Plaintiff testified that before she attempted to make her 
U turn she looked south for oncoming northbound traffic. 
(App. p. 16, IT, 11), 20) She said that her vision was per¬ 
fectly clear and she estimated she could see to Shepard 
Street, three blocks to the south. (App. pp. 19, 20, 21) Again 
she expressed herself as being able to see “quite a dis¬ 
tance'’ to the south, and yet she never once saw the street 
car with which she came into collision until the moment 
of impact. (App. pp. 17, 19) 

She testified that when she was in the “dummy” space 
between the north and southbound tracks she looked to the 
south for oncoming traffic and saw none. (App. p. 20) At 
this time she was at the very most five feet from the point 
of impact. (App. p. 21) 

Under comparable circumstances this Court said in 
Faucett v. Berg maim , 57 App. D. C. 290, 22 F. (2d) 718, 
quoting from (Harm v. Washington Southern Railway Coin- 
pang. 30 App. D. C. 559: 

“It is true that, where the undoubted facts and cir¬ 
cumstances in evidence clearly show that one about to 
cross a railway track must inevitably have seen a com¬ 
ing car or train, if he had actually looked in its direc¬ 
tion, the testimony of the injured party that he looked 
and failed to see it coming may be rejected, and his con¬ 
tributory negligence declared as a matter of law not¬ 
withstanding * * * These rules apply where the plain¬ 
tiff’s case is based upon a charge of last clear chance 
negligence.” 

Quoting with approval from the opinion of Northern 
Pacific Railway Company v. Freeman. 174 U. S. 379, this 
Court said in Tlarten v. The Brightwood Railroad Company. 
18 App. D. C. 260, which concerned a claim made by a man 
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who had walked on the tracks of an approaching street car 
where he was struck: 

“.Judging from the common experience of men, there 
can be but one plausible solution of the problem of how 
the collision occurred. lie did not look; or if lie looked, 
he did not heed the warning, and took the chance of 
crossing the track before the train could reach him. In 
either case he was guiltv of contributory negligence.” 

It is clear that the law in this jurisdiction is that where a 
vehiclist or a pedestrian testifies that he looked for but did 
not see oncoming traffic, when the physical facts are such 
that had he looked he must inevitably have seen such traffic, 
his testimony that he looked and failed to see it may be re¬ 
jected and his contributory negligence is shown as a matter 
of law. (T. also Cobb v. Capital Transit Co., 79 U. S. App. 
1). C. 364, 36b; 148 F. (2d) 217, 218 

There could be no clearer case for the application of this 
doctrine than the case at bar, where the plaintiff said that 
she looked and could see three blocks to her right before 
(scouting the U turn, and saw no oncoming traffic. And 
yet the physical facts are that she was struck by an oncom¬ 
ing street car before she had cleared the car tracks. 

2. There was no evidence whatsoever to support the ap¬ 
plication of the doctrine of the “last clear chance” in this 
case. 

Xot only does the record disclose that the plaintiff her¬ 
self was guilty of contributory negligence as a matter of 
law, but the record is absolutely devoid of anv evidence of 
negligence on the part of the defendant. Inasmuch as the 
plaintiff herself was guilty of contributory negligence, the 
only conceivable legal theory upon which she could hope to 
prevail in this action is the doctrine of the “last clear 
chance.” 

Before the doctrine of the “last clear chance” can be¬ 
come applicable it is incumbent upon the plaintiff to show: 

1. That she was in a position of danger; 
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2. That she was oblivious of this danger; 

3. That the motorman was aware, or by the exercise of 
reasonable care should have been aware, of the plaintiff’s 
danger and obliviousness; 

4. That the motorman was able to stop the car and avoid 
striking the plaintiff after he became aware or should have 
become aware of this danger and obliviousness, and failed 
to do so. Jackson v. Capital Transit Company, 69 App. 
1). C. 147, 149; 99 F. (2d) 3S0, 382. 

Unless there is evidence in the record of all four of these 
requisite conditions the doctrine of the “last clear chance” 
is not applicable. Ilocheisen v. Smith and Baker, Xo. 9252, 
decided December 9, 1946 by this Court. 

Certainly there is not a scintilla of evidence in the whole 
record that the motorman was able to stop the street car 
and avoid striking the plaintiff after he became aware, or 
should have become aware, of her danger and obliviousness. 
The only testimony in the case which sheds any light upon 
the performance of the motorman is the testimony of the 
witness Gratke. Gratke testified that he saw the plaintiff’s 
automobile for the first time when it was one and one-half 
trolley lengths to the north of the street car. At that time 
the left front wheel of the automobile was about half way 
across the southbound tracks but the car was swerving back 
to the west side of the street, indicating that it was going 
to go around the rear of the street car. (App. pp. 23, 34, 35) 
At this time the motorman had the right to engage in the 
assumption that the plaintiff was going to respect the pref¬ 
erential right of way of the street car. 

In Washington Raihvay and Electric Company v. Upper- 
wan, 47 App. D. C. 219, 228, this Court said: 

“In other words, when a motorman sees a pedestrian 
or one driving a vehicle approaching the track in front 
of his car, he has a right to assume that such person 
will respect the preferential right of the company and 
not needlessly expose himself to danger.” 
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In Jackson v. Capital Transit Company, supra, this Court 
said: 

“One operating* a street car in a lawful manner, and 
giving proper and sufficient warning signals of its ap¬ 
proach, may assume that a pedestrian upon, or drawing 
near to, the track will respect the preferential right of 
the street car, and have sufficient care for his own 
safety, to take notice and leave the track, or stop and 
let the car pass. * # *” 

Certainly the rule of law above quoted from the Jackson 
case with respect to pedestrians is applicable likewise to 
vehiclists. 

There was nothing to put the motorman on notice when 
the plaintiff’s automobile was one and one-half car lengths 
to the north of the street car that the plaintiff was not go¬ 
ing to respect the preferential right of way of the street 
car to pass over its own tracks. On the contrary, the only 
testimony on the point is that the performance of the plain¬ 
tiff indicated that she was going to respect the street car’s 
right of way when she turned back to the right—to the 
west side of the street. At that point the plaintiff was 
neither in a position of peril nor can she be assumed to have 
been oblivious of her surroundings. The presumption is 
“that a grown man is aware of his surroundings.” Jack- 
son v. Capital Transit Co., supra. 

The witness Gratke clearly testified that although her 
left front wheel was half way across the southbound tracks 
she was veering to the right side of the street indicating 
that she was going to go around the passing street car. 
(App. pp. 23, 24, 35) He testified further that when the 
street car was ten or fifteen feet away from her she swerved 
to her left and then attempted to cross the northbound 
tracks and complete her U turn. (App. pp. 24, 27, 35) It 
was at this time that she got into a position of danger. 
However, from the testimony of the witness Gratke it would 
seem that, far from being oblivious of her peril at that time, 
she was rather assuming a calculated risk. 
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Conceding for the purpose of argument, however, that at 
the time the plaintiff swerved in front of the street car she 
was in a position of danger, was oblivious of it, and that 
the motornian was now aware of her position of danger, or 
should have been, there is absolutely no evidence in the 
record to support a finding that the motornian was then 
and there able to stop his car and avoid striking her. The 
testimony is that the street car was proceeding at a rate of 
about twenty miles an hour. (App. p. 31) There is no evi¬ 
dence that the street car could have been brought to a stop 
within a distance of fifteen feet, and if the doctrine of 
“last clear chance” is to be applicable, it was incumbent 
upon the plaintiff to produce such evidence. Of course, it 
is inconceivable that a street car traveling at twentv miles 
an hour could have been brought to a stop within a distance 
of fifteen feet and avoid striking a vehicle in its path. Cer¬ 
tainly this is not a factual situation for which this Court 
has intended the doctrine of “last clear chance” to be ap¬ 
plicable. 

This Court stated in the case of Dean v. Century Motors, 
Iiic.. a corp. et al„ Xo. S946, decided March 4, 1946, in dis¬ 
cussing the “last clear chance” doctrine: 

“That doctrine presupposes a perilous situation cre¬ 
ated or existing through the negligence of both the 
plaintiff and the defendant, but assumes that there was 
a time after such negligence had occurred when the 
defendant could, and the plaintiff could not, by the use 
of means available, avoid the accident. It is not appli¬ 
cable if the emergency is so sudden that there is no time 
to avoid the collision, for the defendant is not required 
to act instantaneously.” 

It is respectfully submitted to this Court that the perilous 
position into which plaintiff got herself was not created by 
any negligence on the part of the defendant. The record is 
totally devoid of any showing of negligence on the part of 
the defendant. Furthermore, there is no evidence to show 
that once plaintiff succeeded in getting herself into a peri- 
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lous position, the defendant could have avoided the acci¬ 
dent. In the absence of such a showing it is clear from the 
decisions of this Court that there can be no application of 
the doctrine of the “last clear chance”. 

CONCLUSION. 

For the reasons heretofore stated, the judgment below 
should be affirmed. 

Respectfully submitted, 

Howard Boyd, 

Edward Bennett Williams, 
Attorneys for Appellee, 

810 Colorado Building, 
Washington 5, D. C. 


